THE STATE OF NEW HAMPSHIRE
SUPREME COURT
2012 TERM

Case No. 12-0729

In re: Local Government Center, Inc., ef al.

BUREAU OF SECURITIES REGULATION’S
MOTION TO RECUSE THE HON. JAMES BASSETT

NOW COMES Petitioner, the New Hampshire Bureau of Securities Regulation (the
“Burcau” or the “Petitioner™), through counsel the New Hampshire Attorney General and
Bernstein, Shur, Sawyer & Nelson, P.A., and respectfully moves to recuse the Honorable James
Bassett, Associate Justice of the New Hampshire Supreme Court, from hearing and deciding the
appeal of this matter. In support of this Motion, the Bureau states as folldws:

1. Canon 2.11 of the Code of Judicial Conduct mandates judicial disqualification “in
a proceeding in which the judge’s impartiality might reasonably be questioned.” Sup. Ct. R. 38,
Canon 2.11. “The test for the appearance of partiality is an objective one, that is, whether an
objective, disinterested observer, fully informed of the facts, would entertain significant doubt

that justice would be done in the case.” Miller v. Blackden, 154 N.H. 448, 456 (2006) (quoting

Taylor-Boren v, Isaac, 143 N.IL 261, 268 (1998)). One of the articulated circumstances that

may give rise to such a question is when the judge “was associated with a lawyer who
participated substantially as a lawyer in the matter during such association.” Sup, Ct. R. 38,

Canon 2.11(AX5)(a).




2. Prior to joining the bench, Justice Bassett practiced law at the firm Orr & Reno,
~ P.A, for twenty-seven years, twenty-three of which he served as a shareholder and director.

3. Attorneys Michael Ramsdell, Joshua Pantesco, William Chapman, James Laboe,
Jeremy Eggleton, Michael Cretella, and Government Relations Director, Bonnie Packard, all
practicing at Orr & Reno and associated with Justice Bassett, provided legal representation to
Respondent John Andrews, former executive director of Respondent Local Government Center
(the “L.GC”), in this matter.

4. During their representation and defense of Andrews, Ramsdell and Pantesco
worked in tandem with counsel for the LGC, essentially forming a cohesive defense team. This
joint effort continued until April 30, 2012, when Andrews reached an agreement with the State,
whereby the State dismissed him as a respondent in exchange for his testimony.

5. According to billing statements for the period October 2011 through February
2012 obtained through a right to know request, Orr & Reno, of which Justice Bassett was a
senior partner, billed Andrews $145,000 in legal fees for its representation. See Exhibit A,
attached hereto. The billing statements reflect that the board of directors for the LGC, Inc. had to
expressly approve the payments made to Orr & Reno and that the LGC paid these bills.

6. Because of his prominent role at Orr & Reno, Justice Bassett, a senidr litigator
and firm manager, managed the lawyers involved in the representation of Mr. Andrews and
benefitted from the receipt of the fees in question.

7. Because these circumstances give rise to a reasonable question as to the Justice’s
impartiality in this matter, he should be recused.

8. As further support for that contention, the Bureau notes that Justice Bassett served

as lead counsel in City of Concord v, State,  N.H. _, _ A.3d __ (Case No. 2011-462) (Aug. 31,




2012, mod. Sept. 28, 2012), which challenged the 2009 iegislation that mandated increases in the

public employers’ contributions to the New Hampshire Retirement System. The LGC expended

$214,798 in support of the city’s litigation. Sce Exhibit B at p.3, attached hereto. The LGC also

provided valuable assistance to the Town of Canterbury in 2006, during Justice Bassett’s tenure

as a Canterbury selectman, for which assistance the Town specifically thanked Mr. Andrews and

the LGC.

WHEREFORE, for the foregoing recasons, the Petitioner respectfully requests that the

Hon. James Bassett recuse himself from this case.

Dated this 25th day of October, 2012

Respectfully submitted,

The State of New Hampshire,
Bureau of Securities Regulation
By its attorneys,

Michael A. Delaney

Attorney Gj% :

Suzanne M. Gorman, No. 6572

. Senior Assistant Attorney General

33 Capitol Street

Concord, NH 03301
603.271.3650
suzanne.gorman@doj.nh.gov

BemstexW%elson P.A.

Andru H. Volinsk \
Roy W. Tilsley, Jr., No.
Christopher G. Aslin, No. 182
PO Box 1120

Manchester, NH 0
603.623.87
avolinsky@bemsteinshur.com



Certificate

I hereby certify that the foregoing Motion to Recuse was provided to counsel of record
for the Local Government Center, Inc. and its affiliates, Preti, Flaherty and Ramsdell Law Office
by U.S. Mail, postage prepaid, this 25th day of October, 2012.

-

CA‘ﬂruH \%lms , Esq.
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Re: In the Matter of Local Government Center, ' Total Legal Services and Disbursements
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regaiding same,
regarding samz:_

: completed work on seco
and third document vequests to BER; telephone call with
regarding same an

Page: 2

reviewed most recant orders from Presiding Officer Mitchell; 3.80

reviewed — reviewed proposed




S LTV ST

Orr & Rene

10/18/2011
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Re: In the Matter of: T.ocal Goverrunent Center, Total Legal Services and Disbursements - 23,405.05°
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MDR  worked on Motion for More Definite Statement or for
Clarification; reviewed cases submitted to Presiding Officer
Mitchell regarding motions to compe! production of documents

MDR  prepared for and attended hearing on pending motions; email to
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pleadings submitted by LGC and BSR at and immediately before

hearing
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legal research
regarding same
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MDR
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1.60
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0.20
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11/30/2011  JP prepared motion for more definite statement with respect o 0.60
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11/28/2011 Payment 15,000.00 Pg( )
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For Professional services rendered
Re: Inthe Matfer of: Local Government Center, Inc., et al.

12/1/2011 [P researched il ~.w_- 6.00

12/1/2011 MDR  reviewed BSR's memorandum of law regardmg document
production; reviewed Naylor case; reviewed [l NG00
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; reviewed discovery THOSt -
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. regardi
5
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motion regarding additional discovery; reviewed

12/3/2011  JP researched ] T 2.50
' AR '

-— regarding
-; worked on Respondent John Andrews’ Notice of
Withdrawal of Motion for More Definite Statement or for

Clarification and -Respendent John Andrews’ Motion to Dismiss
Him from Counts 1, 2 and 4, and Sections A, C and D of Count 3

12/3/2011  MDR email to 5.90

for [N :-viccd BSR's response to

motion-te-compel-and-cases-submitted-with-metion;reviewed

TR T

BSR's requests for findings
12/5/2011 P researched

I —
— PR cc!
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a

12/5/2011 MDR  reviewed pleadings filed by BSR and LGC and cases cited 2.30
therein in preparation for discovery hearing or conference; :

1.70
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Orr & Reno.
reviewed most recent discovery produced by LGC
12/6/2011 P reviewed pleadings recently filed by BSR and LGC; legal
' analysis of [T sansay B
N orked on answer to staff petition
12/6/2011 JP attended status conference and post-conference meet and confer
[NO CHARGE]
12/6/2011  MDR
MR ; :vicwed BSK's document production of
today's date; prepared for and attended discovery and
scheduling conference with Presiding Officer Mitchell and
counsel; conference witHil NG regarding-
R
12/7/2011 1o researched--—
12/7/2011 MDR  exchanged emails with T regarding',
: revie regarding
I
12/8/2011 TP rescarched NG w SN S
12/8/2011 MDR  exchanged emails witH{jjjiJJ] regarding I NGEGGG_
s evaluatec S ) IR |
12/9/2011  MDR  reviewed) -l email regarding NI
12/11/2011  JP researched_._..l
—-
12/12/2011  JP researched—l--—-l
L]
12/12/2011  MDR  reviewed [N N regardmg
B :cvicved BSR's supplemental dlscovery
12/13/2011  JP researched HERAEINENEN S L
“reviewed'dccumen s produced by LGC;
A s 5 S
12/13/2011 MDR exchanged emals with—regarding-
12/14/2011  JP reviewed BSR order regardmg on-site examination; telephone
conference with regardingF-
telephone conterence with
‘ regarting iy -
12/14/2011  MDR  reviewed orders issued today; exchanged mubltiple emails with

I :--iir I o N s G

0.20
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2.60
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Orr & Reno
12/15/2011  JP worked on answer to staff petmon '
1271572011 MDR  exchanged ernails W1th_l regardmg-
12/16/2011  MDR exchanggd ema_i]s with— regardingF
, exchanged emails wit
egarding
12/18/2011 MDR  email to regarding [EEENEESENENEN
: ; worked on motion for modification of
Order on BSR Request for On-Site Examination .. -
12/19/2011  JP '
; reviewed scheduling ordeér and order on requeést for
on-site examinaﬁom legal analysis of jj R
12/19/2011  JP attended meer-and-confer regarding on-site examination; [NO
CHARGE] :
12/19/2011  MDR  prepared for and attended conference regarclm BSR's on-site
inspection of LGC's records; conference hh
regarding N
regarding
1272072011
12/20/2011
12/21/2011  MDR  reviewed multiple iterations of
; exchanged ema;ls with
12/22/2011 MDR  worked on Motion to Modify Scheduling Order; rev;ewed most
recent discovery received from BSR; worked on Answer .,
12/23/2011

1.70

4.60

200




Orr & Reno

exchanged multiple emails with— regarding

S R S gy o S -
worked on Answer to otatf Petition; reviewed Protective Order
and revised scheduling order; email tofffjj o ciing

reviewed BSR's Motion to Extend Time to Conduct On-Site
Examination and Objfectlon to Johin Andrews' Motion to Dismiss;
worked on‘Response to Motion to Extend Time to Conduct
On-Site Bxamination

<
esearc regar mg

[ ] : additional
s reviewed
e S DD ‘

email ¢ regarding Sl N
] [ ; worked on Answer
and Brief Statement of Defenses; email tofj || N

office conference wit regarding

: _h‘avel o Io !!!, observed BSR review of
0

cuments anc questioning of LGC; office conference with
regarding . drafted memorandum to
regardmg

prepared—-—--u
L]

attended meet-and-confer [NO CHARGE]
exchariged multi l¢ emails with Il regarding

motion to ékcludeor limit expert testimony; worked on analysis

of I :<pared for and participated in
hearing regardinig motion to extend on-site examination

I - —
nai N ic:a:d s reviewed
; worked suiEEED

, worked on analysis of

330
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7.00

4.70

1.40

2.40

9.40

2.40
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regarding
rewewed Andrews mohon to chsrruss and Securlhes Bureau
objection thereto

I -

reviewed B5R's most recent document request; reviewed il

12/23/2011 MDR
-

12/24/2011  MDR

12/26/2011 P

12/26/2011 ~ MDR

regardmg-

12/27/2011  MIC

12/27/2011  JP

12/27/2011  JP

12/27/2011  MDR

12/28/2011  Jp

12/28/2011  MDR

12/29/2011  WLC

12/29/2011  Jp

12/29/2011  MDR.

H/- DR N revicyved
BSRB Motion for Clarification - -

0.50

2.60
5.30
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Orr & Reno

12/30/2011  MDR  exchanged emails with

-

12/31/2011  MDR  reviewed discovery in preparation for meeting wit

William L. Chapman WILC
Michael T. Cretella MTC
Joshua Pantesco i
Joshua Pantesco P
Michael D, Ramsdell MDR

Pisbursements en your behaif:

Cormputer Research

Page: 5
4,60
i telephone call with
I —
3.40
0.50 250.00 125.00
4,70 200.00 940.00
7.40 0.00 0.00
39.60 200.00 7,920.00
87.20 250,00 21,800.00
Total hours 139.40
Legal Services 30.785.00
449.59
Total Disbursements 44959

I rccording

Total Legal Services and Disbursements

Unpaid Prior Balance

Total Now Due:

35,576.49
T 66,871,08
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Invoice # 79064

Please remit this page with your payment
Thank You
Re; In the Matter of: Local Government Center, Total Legal Services and Disbursements 81,234.59
Inc., et al, :
Unpaid Prior Balance 35,576.49
Total Now Due: 66,811.08
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Page: 1
For Profeaalonal sorvices rendered
Ret  In the Malter oft Loeal Guverrnnumt;@_cnter, Inc, etal,
1/1/2012 MDR  reviewad discovery in preparation for meeting with I 6.00

I
12202 P
[ (nochprg)

1727202 MIDR pr@pmt.d for and me w:ll regarding

workad on Answer; exchanged emalls with
vagordi

1/3/2012 WLG
1/3/2012 P

1/3/2012 - MDR raviawed discovery in preparmt

reviewed Motlon to Quash Subpoena”

memoranguim ragarding same; proared menorandim

regarding

1/14/2012 MDR  reviewed orders Issued by Prasiding Officer; exchat

weith [N sarding

175/2012 P office conference with ]

o charge)

1/5/2012 MR prepared fm' ar\d participated In
C— -

prepaved for and attended moatm;r wilh—

tegarding

4.50

8.20

1.10

4.90

640

prepared 2,80

A awalls 1.20

6,10




Orr & Reno

1/6/2012

1/6/2012

1742012,

17972012
1/9/2012

?/10/2032
1741/2012

1/42/2012

1/13/2012
1/13/2012

150410

MDR  yeviewed
s exchanged emalls with

ﬁeted work on Answor;
reviawed motions for voluntary non-suits fllad by BSR

MDR roviewed Angwors filed by [GCand tndividual Rvapondcnls,
¢ |

J 1k revigwed LGC entithed' answer o staff pottilon,; brief
memorandum Lo fite ragarding

MDPR  warked on mutlon to excludo expert legal conelusion tesiimony;

oxchanged omalla vepectio NN

reviewed LGC's response fo BSR's motlon for elarlfica ton;
reviewed dliscovery ragarding

MR completed work on motion 1o exelude legal concluston
testimony; raviawed documen
reviewed JSR's molion to quash subpoara of Davld Lang, .G(,
response bo same anid LGC's motion foy subporna

MDR . revivwed ducument s reviawed

MR revlewe Teviewed’
orérd lasued today; revlewid

TN (/cphone call witt

g

MDR  reviewed discovery forfl
; exchanged o emalfs with regarcing

240

540

1.00

130

6.90

‘1,80

520

7,60

3.50

5,80

Page: 2

/1472002

1/14/2012

1/18/2012

e

MDR  reviewed I )
1 reviewed motion (o

regehedule hearings rovioy

T.50
3.60

2.60




Ori & Reno

Pago: 3

1/16/2012 DR 4,00
| 1/16/2012  MDR 3.80
i 1/17/2002 ¥ reviawed | 1,60
' memorandum fo o rogavdin IR teviowed Voughan Indleey

{o ileniily

171772012 MDR _reviewad documents 6.20

/1872012 MDR peviewed documents 6.00

worked on Jelier (o 13 res ponse

171972012 WLC  coniinued resvarch on 0.90

T1e/2002 MDR worked on lotler to inresponse to_ C410

s reviewed
" documents recetved fiom o fdeniify rosponsive
documentis; reviewed BSR's most recent doctment prodoction;
raviewed most recent Ordér on discovery and privileges
172072012 WLC confingred resenrch onf . 0.80
172072012 MDR ovlcy ;Y120
{ veviewed iRy ubjection o Motion lo Precliitlis Liegal Coifeliision
ey reviawed BSR's final requests from on-slie examination
ond LGC's responses tosame )
142172012 Jikd researched and oullined .80
: vesearched and began >
preparing response lo

172172012 MDR  reviewsd 200

172272012 MDR  reviewad cases cilad by BSR in obfection to motion o preclude 1.60

legal conclugion testtmeny; ruvlewm_

1/23/2012 IR deafted motion W dismiss 3.50

172372002 ik wotked on 250

s researched

172372012 MDR  reviewed disc‘tweri reparding — 2,80

172472002 JOI finished fhstdrafi of motion o dsmiss 3.00

1/24/2012 w warked on objection to motlon to prechude legal conchusion 040

testimony




590

300
670

.20

6.10

280

4.00

3.70

170

Page: 4

+

Orr & Reno

1 2472012 MR reviewed worked on response to BSR's objectlon to
motion lo preglude legnl concluslon tesilmony: reviewed BSR's
motions for walver of s ooy / cllont privilege and
reconsidera flon of discovery order regavding same, and cases
clted thesein; exchanged email wlll‘&regm‘dmg

/2672012 @ researched and outlined

/2572012 MDR  complated work on responge to BBR's objection to motion o
exclude legal conclusion testhmony: reviawes! order regarding
saing tetephone call witl egarding

;veviewad tlscovary vogarding
1726/2012 e raviewed and rovised
; lopal analysis whother
ravlewed correspondence from
[ssuo; researched
1/26/2012  MDR  worked on response o il
: ‘ reviewet! documents
epai rosearch regarding
_ roviewed [5oR's mostrecent document procuchion
172772012 M researched and drafled memorandum (o file regarding
o

analyais whether

1/27 £20n2 MR é.:échanged emally with regavding
worked orrmotion to dismiss Counti i

1/2872012 MDR
motlen to dismiss Count 2 for

1/29/2012 MBR .

1/30/2012 P reviowed and roviged motion to.dismiss count2; office
conference with to discuss ndditfonal
research naeded with rospect {o

1/3072012 i atterted hearing on motlon to tssuo deposttion subpoens to
David Lang {no charge)

1/30/2012

MR prepared for and atlend motions hearing: conference wilh
ﬁa‘egm‘ding

reviowed documents rogardin

3.30

6,90
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Orr & Rerto
1/31/2012 DI reviewed motion lo distisa and added changes and suggestiony 100 -
1/81/2012 s reviewed aind vavised dvaftof moflon to dismiss count 2/ logal 6.30
analysis off R ' : ;
memeratiduin o regarding
mentorandum (oSG o ding -
1431 /2012 MR worked on motion to dismiss Count2 6.80
s exchanged multiple emalls
regavding GGG
; vevlewed documents. In prepavation
for same; telephona catl with | NN »<co <t I
Willlam L, Chapman WLC 280 250.00 . 700,00
Jeremy 12, Hggleton JOR 1650 200,00 330000
Bormle B, Packard BiP 150 .85.00 12750
Joshua Pantesco P 1030 0.00 0,00
Joshua Pantesco » 4000 20000 8,000.00
Michael 1, Ramgdell MDR 137.50 250,00 34,375.00
Total hours 208.60)
Legnl Seevices 46,502,650
[Yabursements on your behalf:
‘examination of books & records of LGC ~Onaite examination 140.00
LGC examination & report 385,00
Coplew ~legislative hilstory materials 87.25
Copies ~legialatlve history materials 2000
BSR monilortng & reportof same .~ Onsite Examination 80250
Total Disbursements 143478
s : \\
Total Logal Services and Disbursements (”" 4793725 )
Unpaid Prior Balonce 66 BTT0R

Potat Now Dugs T8 ES
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etirement Litigation Overview

Many questions have come in to NHMA staff seeking information about the effect of the variety of
law suits against the State and the New Hampshire Retirement System (NHRS). We have prepared
this short overview of the litigation and will update it periodically to keep members informed,

Our advice at this time relative to levels of withholding and contribution payments is to follow the
directives of the NHRS. Should any adjustments be required as a result of litigation, the NHRS will

make those recalculations and issue notice to employers.

Background :
During the 2011 Legislative Session, the State budget deliberations drew the attention of munigipal
officials concerned with retirement reform and, in particular, employer contributions for teachers, .~

police and firefighters. Many municipalities adopted their budgets under the assumption that the
legislature would continue funding at least 25 percent of employer contributions, the figure for fiscal
year 2011. Instead, the budget that passed without the Governor’s signature eliminated State
funding almost entirely, and NHRS announced dramatically increased rates for monthly employer
contributions that reflected the loss of State support. Learn more at the NHRS website.

At the same time, however, the legislature had taken other steps in the budget trailer bill, HB2,
enacted as Chapter 224, that could keep employer contribution rates at approximately the same
levels as would prevail with 25 percent State funding. Member contributions were increased, and
Section 188 directs the NHRS board of trustees to recalculate and recertify the previously
determined employer contribution rates "to refiect the requirements of amendments to RSA 100-A in

June 30, 2010 valuation by the NHRS actuary. The Board recertified the rates effective August 1,
2011 through June 30, 2013.

Recent Litigation
Within days of passage of HB 2, two lawsuits were filed against the State, challenging the -
constitutionality of these measures.

NHRS Suit. One suit was filed by NHRS itself, alleging that Chapter 224 usurps the board's
authority and reguires “unsound actuarial practice” in violation of New Hampshire Constitution, Part
1, Article 36-a. The plaintiff sought a preliminary injunction to prevent implementation of the
measures in Chapter 224, In a hearing in Merrimack County Superior Court on July 14, 2011, Judge
McNamara declined to grant a preliminary injunction. Subsequently, in a non-public session on
September 13, 2011, the NHRS Board of Trustees voted not to pursue this lawsuit.

‘Retirement Security Coalition’ Suit. The second suit, brought by a coalition of four public
employee unions representing firefighters, police, teachers and State employees, makes the same
claim under Part 1, Article 36-a as the NHRS suit. The unions’ suit also claims that the legislation :
increasing employee contribution rates violates the employees’ alleged constitutionally protected -
contractual vested right to enjoy all the retirement benefits in place at the time they commenced
their employment. This suit also requested a preliminary injunction to prevent increasing the
employee contributions, but again Judge McNamara denied the request in a hearing on the same

day—July 14, 2011.

http://www.nhlge.org/nhma/retirementlitigation.asp 10/19/2012
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A superior court hearing is scheduled for November 17, 2011.

Earlier Litigation

The unions’ suit to strike down increases to member contribution rates is actually the fourth suit in
recent years in which active and retired public employees have attacked retirement reforms as g
violation of their constitutionally protected vested rights allegedly set forth as a contract in the terms
of a retirement statute. The unions claim that earlier rulings of the New Hampshire Supreme Court
have already held that RSA 100-A and other retirement statutes confer vested rights on a public
employee to enjoy the benefits in place on the first day of permanent employment. The contrary
view is that the Court has not in fact ruled on the issue yet, and such claims should be analyzed
consistent with a line of federal cases that recognize a strong presumption against establishing
contractual vested rights by statute, known as the “unmistakability doctrine.”

SEA v. State. In the first case, the Supreme Court held that the automatic deduction of health care
premiums from pension payments did not substantially impair the retirees’ vested rights to a full
pension. The uitimate issue was nof reached. State Employees’ Assoc. of N.H. v. Sfate of New

A —Hampstire, NoT2010-2717Apri-14,72011

Cloutier. Oral arguments were head in the Supreme Court on August 26, 2011. In this case, retired
judges claim thaf statutory changes to their anticipated pension benefits made in 2003, after they
became full-time judges, viclate thelr confractual and constitutionally protected vested rights.
Cloutier et al. v. State of New Hampshire et al., No. 2010-0714, This case deals with the Judicial
Retirement System, not NHRS, so it remains to be seen if the ruling will affect amendments to RSA
100-A. Under the “unmistakability doctrine,” each statute should be scrutinized to determine
whether it expresses a contract, notwithstanding the presumption that it does not. LGC filed amicus
curiae briefs in both the SEA and Cloutier cases,

Hampshire ef al., originally filed in August 2009, remains pending in Merrimack County Superior
Court, No. 08-E-0290. In this case, the plaintiffs attack reforms enacted in 2009 that amend the
definition of “earnable compensation” and eliminate cost-of-living adjustments. These claims go to
the heart of the legislature’s ability to reform RSA 100-A.

28-A Unfunded Mandate. A Supreme-Court appeal has-been taken.in the lawsult challenging the
2009 legislation that mandated increases in the public employer contributions to the NHRS. The
suit, filed on behalf of more than 300 municipalities, school districts and counties, with the City of
Concord, Mascenic Regional School District and Belknap County as named plaintiffs, asserts that
by reducing the State's contribution from 35 percent to 25 percent—and thus increasing the local
government contribution from 65 percent to 75 percent—the State violated Part 1, Article 28-a, of
the New Hampshire Constitution, which prohibits unfunded state mandates. A superior court judge
ruled in favor of the State, and the plaintiffs appealed to the New Hampshire Supreme Court. Both
sicles have filed briefs, and oral argument is likely to be scheduled in the winter or early spring 2012.

.-AFT, The.third.case, American.Federation.of Teachers-New.Hampshire.et.al.v.State.of New. ... ... .

As developments occur, we will update this posting, so check back periodically. Please do not
hesitate to contact the Legal Services and Government Affairs Department by email or at
800.852.3358, ext. 3408 if you have additional questions.

http://www.nhlge.org/mhma/retirementlitigation.asp 10/19/2012
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